The 'right to treatment' is the hottest topic in American psychiatry. Discussing this issue in a Canadian context, this paper also comments on the rights of individuals not to be treated under compulsion.
The first concern is with the increasing use of psychiatry by the courts to control social misfits and normalize non-conforming behaviour. Now, due to the efforts of Professor Thomas Szasz (30) , this threat to civil liberty has been well ventilated in the public and professional press. However, much less attention has been paid to the plight of offenders who are incarcerated in our mental hospitals for long periods, often under wretched conditions and without effective means of securing their release.
Both these concerns are illustrated by two recent cases; the first being English and the second Canadian. Later in this paper reference will be made to three American cases. This is only partly in the interest of the entente cordiale; an international approach is taken in order to emphasize that these are universal rather than provincial or parochial problems.
In Britain gambling is not illegal but stealing money for the purpose of betting is. Faced with a persistent offender, apparently incorrigible and resistant to the crime-and-punishment formula, the courts may have to resort to drastic remedies. This was so in the case of a 21-year-old compulsive gambler. When a fine, probation, prison and then E.C.T. failed to produce the desired result, using the compulsory treatment provi- Canad. Psychiat. Ass. J. Vol. 14 (1969) sions of the Mental Health Act 1959, and acting on the advice of a psychiatrist, the magistrate ordered the offender to have a pre-frontal leucotomy operation. His case was extensively reported in the British press and according to The Times, of London, 17th April 1968, the patient signed forms for the anesthetic while his father signed a consent for the operation. The psychiatrist concerned said he hoped for a "marked improvement." However, another paper, The Daily Express, 2nd April 1968, quoted the surgeon who did the operation as saying "I have no great hope that it will succeed. It is a last chance." This case was also the subject of a militant editorial in the British Medical Journal (4) which concluded with this timely warning, "There is a growing danger that ociety will use p.sychiatry to gloss over ts o~n. shoryco~llng; and i~ls by making ItS VICtIms patIents. Anti-social behaviour must not be confused with mental illness, and psychiatrists must be aware of having forced on them thẽ ole of~ontroll~ng misfits or regarding It as their function to normalize the abnormal and non-conforming. The doctor's primary duty is to diagnose and treat his patients, not to enforce society's rules." This is the kind of case which followers of Dr. Szasz probably had in mind when they characterized psychiatrists as behaving like policemen or jailers in white coats. In contrast the next case shows that the psychiatrist may be almost as much a victim of the criminal process as the offender. An example of this came to light recently with the publication of the annual report of Alberta's Ombudsman, Commissioner George McClellan (1969) . A 59-year-old man, now recovering from his third cancer operation, was released after spending almost 30 years as a pa-tient in the Alberta Hospital, Ponoka. In 1938, during a psychotic episode, he killed his small son and niece and was found unfit to stand trial. Seven years later, in 1945, Dr. R. R. MacLean, then the superintendent at Ponoka, reported that the patient, no longer psychotic, had recovered sufficiently to stand trial. He was then tried, acquitted on the grounds of insanity and sent to Fort Saskatchewan Jail to "await the pleasure of the Lieutenant Governor." Although no longer. mentally ill he was transferred back to Ponoka hospital in June 1946, where he remained in custody for 22 years until his release was finally arranged by the Ombudsman last July.
In the early years of his confinement vigorous efforts were made by Dr. MacLean, the hospital superintendent, and the patient's mother to have the case reviewed. The patient also wrote to the Lieutenant Governor begging for a review of his case. His letters were intercepted by the Attorney General's department and never delivered. It is indeed fortunate that the Ombudsman Act (1967) in Alberta ensures that mail from patients in mental hospitals addressed to the Ombudsman must be forwarded unopened. If this were~ot~o then this patient may well have died ill the institution without the public having been aware of his existence or of the iniquitous treatment he received.
It is some comfort to know that the Alberta government compensated the patient for his loss of liberty with a pension of $350 per month, $1,600 to re-establish himself and $50 for emergencies. Such generosity should not however be allowed to obscure the fact that 30 other patients are also being detained in Alberta mental hospitals, at the pleasure of the Lieutenant Governor. It was reported that some of them have been incarcerated for more than 25 years and still there is no policy of review in such cases.
How does the rest of Canada stand in this regard? Information on this topic is exceedingly fragmentary and incomplete. In their third report on The Law and Mental Disorder, Three: Criminal Process (1969), the National Scientific Planning Council of Canadian Mental Health Association reached the following conclusion (p, 6).
"Generally speaking, those held under findings of mental disorder whether as unfit to stand trial, as mentally disordered transferred from a prison or as not guilty by reason of insanity, have been held under the warrant of the Lieutenant Governor of a Province. There has been clear authority for holding them; a paucity of authority for letting them out." This is still the case in Nova Scotia where, according to a recent study by Professor K. B. Jobson (16) Faculty of Law, Dalhousie University, "An accused person remanded for (psychiatric) examination stood a one-in-five chance of being found unfit to stand trial and detained indefinitely for care and treatment." Jobson also found that eight of the 76 cases surveyed were summary convictions. Three of them, charges of vagrancy, accounted for the longest terms in hospital. One man had been detained for 33 years, another for 22 years and a third for five years. Under the Criminal Code the maximum term on a conviction of vagrancy is six months. "It is quite probable that there were good medical reasons for these three persons being confined for such long periods of time, but", concluded Professor Jobson, "it is inappropriate that the criminal law should be forced to appear as an instrument of oppression, sweeping the helpless from the streets into the hospital."
It is particularly fortunate that Professor Jobson's study should appear while there is still a great deal of public concern about the sordid revelations of conditions at Halifax County Mental Hospital, which resulted in the conviction of two staff members and a Royal Commission of enquiry. This enquiry, together with Professor Jobson's re-search findings, should lead the Province of Nova Scotia to seek better ways of safeguarding the well-being and liberty of the patients who are committed to its care by the courts.
How are these problems being dealt with in Ontario? Research on the mentally ill offenders detained in the Oak Ridge Hospital Unit at Penatanguishene was undertaken by Dr. J. W. Mohr (21) and his colleagues. Referring to patients who were found unfit to stand trial, they discovered that since confinement in Oak Ridge could span over a great length of time the evidence of the alleged crime may be lost. "The Court, in such cases," they said "has never determined whether or not this patient did in fact commit the act with which he is charged." It was also pointed out that the Province of Ontario had no official body with the power to review the cases and release patients in Oak Ridge. It took time and painstaking effort but eventually a solution was found for this problem. Review Boards and Advisory Review Boards were established under Ontario's new Mental Health Act, 1967. The Boards have already discharged a number of patients. Unfortunately a report on the work of the Review Boards has not yet been published so that it is impossible to say how well the new scheme is working, but there is little doubt that the Advisory Review Board will provide an effective means of releasing patients who have been committed to hospital as a result of criminal proceedings.
It must also be said that the problem of preventing the courts from using mental hospitals as an extension of the prison system has not been solved in Ontario. Last September, a deaf woman under extreme provocation killed her husband, and was found not to be mentally ill. Nevertheless, she was committed to a mental hospital to "await the pleasure of the Lieutenant Governor." Although, according to the defending lawyer there was an excellent chance that the defendant would win her release from hospital in six months, the justice of detaining a person who was not ill or in need of psychiatric treatment was not questioned.. This is an abuse of human rights and misuse of scarce psychiatric resources, which should not be condoned or allowed to pass without protest.
The case just mentioned illustrates that however much we may try to make mental hospitals like other community hospitals the judiciary still regards them as custodial institutions. But there are signs of change coming from our neighbours in the south, which may well influence the judicial process in this country. Three recent judicial decisions have historic significance as far as the treatment of the mentally ill is concerned. First, is the case of Baxstrom v. Herold (2), where the issue was the right of a m~ntally ill offender, having served his pnson sentence, to be treated in a civil rather than a prison type of hospital. As a result of this decision 969 so-called 'dangerous patients' were successfully transferred to civil mental hospitals in New York State. After a year, follow-up studies revealed that only seven had to be recommitted to Matteawan but 147 were well enough to be safely discharged back to the community. There were 24 deaths. The remainder have apparently settled down to become 'model patients'.
The Baxstrom decision also suggests that the 'dangerousness' of mentally ill offenders has been greatly exaggerated. The need for indeterminate detention of such patients in special security hospitals has also been severely challenged by this experience. Another even more important development is the decision in the case of Rouse v. Cameron (23) . Here Chief Judge David Bazelon made legal history by asserting that, "The purpose of involuntary hospitalization is treatment not punishment." Under this revolutionary doctrine it seems that in the United States at least, a patient may secure his release from a mental hospital on a writ of habeas corpus, by proving that he is receiving no treatment, or inadequate treatment.
Following hard on the case of Rouse v. Cameron, came the even more sensational case of Whitree v. the State of New York (1968). This patient, who had already been discharged from Matteawan, was awarded $300,000 damages for wrongful confinement. Originally committed to Matteawan on May 19, 1947 as incompetent to stand trial, he was not released until 14 years later, on September 8th 1961. Then he successfully claimed that while in hospital he had been mentally and physically abused and denied adequate psychiatric treatment. The hospital, in its defence, claimed that its errors were errors of professional judgement in diagnosis and treatment and that they should not be held accountable for such errors in court. The court gave this answer:
"We find that no competent professional judgement was made. We find only custodial judgement. In fact, the trial record developed clearly and coldly that the claimant received only custodial care during the greater part of said confinement; and that, in part, said custodial care was brutal and callous. The record is, in fact, redolent with callous contempt for the claimant therein."
The disgust of the court for the way this patient, this human being, was treated in a so-called hospital has had powerful repercussions throughout American psychiatry. But even before this, in response to the decision in the case of Rouse u. Cameron, the American Psychiatric Association (1) issued a position statement on "... the Question of Adequacy of Treatment." Two points in this important statement are relevant here.
(That) • . . "The ultimate responsibility for the relative adequacy of psychiatric treatment facilities rests with the community. Day-by-day responsibility for operating and administrating these facilities rests with a professionl staff accountable to the community for its performance. " .
It seems that ethical accountability for the provision of acceptable standards of treatment and care is a question which needs immediate re-examination by the responsible professional associations. The alternative, to allow a court of law to decide what is and what is not adequate treatment is something many of us, including the American Psychiatric Association, prefer not to accept.
The next point raised in the American Psychiatric Association's position statement is much more contentious. Commenting on the need to prevent suicide and self injury and to prevent acts harmful to others, this statement claims that it would be manifestly 'poor treatment' to release a patient to commit an unlawful act. Then, referring to the so-called 'dangerous ten per cent' of mental hospital patients, the statement says that protecting the community from irresponsible acts that might be committed is a priority concern. "To release them prematurely is never justified, regardless of the adequacy of treatment they may be. receiving." This sounds very much as If some American psychiatrists, unlike the jurists, are willing to use mental hospitals as prisons for potentially irresponsible people.
Such a curious reversal of roles between law and psychiatry brings us back to the manifest danger of confusing mental illness and antisocial behaviour. This problem is most acute in the management of the so-called psychopathic states ... which obfuscates the madnessbadness dichotomy. Whether or not psychopathy is a manifestation of mental illness is largely a theoretical issue. Of more immediate and practical relevance is the evidence that such conditions tend to improve with time rather than with any specific form of psychiatric treatment. Authority for this statement comes, not from the ubiquitous Dr. Szasz, but from the Royal MedicoPsychological Association (24) . They claim that the best prisons are quite as effective, if not more so, than special hospitals as regards the treatment of psychopaths. In the same report the Royal Medico-Psychological Association recommend that, "Psychopaths, unless manifestly complicated by mental illness or severe subnormality, are better accommodated and treated in the first place in prisons, and every effort should be made to raise the treatment efficiency as high as possible."
Favourable prognosis in psychopathy, with time and maturity, is also substantially confirmed by Craft (8) in his recent paper on "The Natural History of Psychopathic Disorder." Since there is no evidence that psychiatric treatment is likely to affect the outcome, the offender's right not to be confined or treated in a mental hospital must be seriously considered. The indeterminate detention of these patients for custodial purposes, without the right of appeal or review, is without doubt a cruel and unconstitutional form of punishment.
The Canadian Mental Health Association's (5) report on Law and Mental Disorder: Three has already been mentioned. In concluding it may be helpful to summarize some of the recommendations which are closely related to the main concerns of this paper.
9. "The Criminal Code should be amended to provide for appeals from verdicts of acquittal on account of insanity and from verdicts rendered on the fitness to stand trial Issue. 11. "Indeterminate detention should not necessarily flow from a finding of unfitness to stand trial; it should be possible for the individual, in an appropriate case, to be released from custody to await trial. 18. "Patients who have been transferred from prisons while serving a sentence should have the same right of review as would any other patient, in this instance to protest the place of their detention.
21. "No person should be held under the authority of an order of the Lieutenant Governor without a right to an independent review at designated intervals." The final recommendation in this report states that, "Legislative provision should be made for the identification and detention of dangerous offenders." Yet, new legislative action cannot be seriously justified until the courts and their advisers have access to more objective and reliable means of predicting 'dangerousness'. We, at least, should not forget that in many jurisdictions the statutes permitting the indeterminate detention of sexual psychopaths were passed into law on waves of fear and public indignation, with little regard to legal safeguards or the need to define dangerous sexual behaviour. Legislative reform needs to be backed by more and better research. Only in this way will public danger'be reduced and needless confinement and arbitrary deprivation of liberty avoided as far as possible. Cameron, l'American Psychiatric Association a fait une declaration d'attitude "sur la question ode la suffisance du traitemenr". Cela laisse entendre que, contrairement aux juristes, l'A.P.A. consent ace qu'on se serve des hopitaux psychiatriques comme prisons pour les gens virtuellement irresponsables.
When I hear any man talk of an unalterable law, the only effect it produces on me is to convince me that he is an unalterable foolSydney Smith 
